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CHAPTER  5:  TYPICAL  ADMINISTRATIVE  FUNCTIONS  AND  ISSUES 


Section  1  Workers'  Compensation 
Part  (a)  The  Beginnings 

NOTE 

This  Part  tells  the  story  of  the  creation  of  the  worker's 
compensation  program  in  Ontario.  It  begins  in  the  mid-nineteenth 
century,  with  the  common  law,  and  concludes  early  in  the  twentieth 
century,  with  the  enacting  of  The  Workmen's  Compensation  Act.  The 
story  must  be  considered  at  two  levels:  (i)  the  shift  from  com¬ 
pensation  for  accidents  based  on  the  need  to  establish  fault  to 
compensation  based  on  the  happening  of  the  accident,  and 
(ii)  the  shift  from  administration  by  the  courts  to  administration 
by  an  administrative  agency.  The  second  level  is  of  principal 
concern.  Throughout,  consider  the  appropriate  functions  of  the 
courts,  the  legislature,  and  the  agency. 

In  the  mid-nineteenth  century  a  worker  who  had  been  injured 
had  only  a  very  small  chance  of  receiving  adequate  compensation. 

Apart  from  the  generosity  of  the  employer  or  family,  or  compen¬ 
sation  from  a  private  insurance  fund,  the  only  prospect  was  a  claim 
in  the  courts.  For  all  practical  purposes,  this  claim  was  governed 
by  the  common  law  and  its  basic  element  was  negligence.  The  claim 
might  be  made  against  a  stranger;  for  example,  a  railway  engineer  might 
make  a  claim  against  another  railway  because  its  engineer  negligently 
ignored  a  signal  and  caused  a  collision  at  an  intersection,  or  a 
carpenter  injured  in  a  fall  from  a  scaffold  that  collapsed  might 
make  a  claim  against  the  contractor  who  built  the  scaffold.  However, 
the  doctrine  and  the  typical  accidents  and  arrangements  of  work  made 
the  worker's  employer  the  most  likely  defendant.  The  employer  had 
a  duty  to  take  reasonable  care  to  make  the  conditions  of  work  safe, 
and,  for  example,  claims  might  be  made  that  the  machiner,  the  work 
place  or  the  system  of  doing  the  work  was  not  safe,  or  that  the  other 
employees  were  not  competent,  all  because  reasonable  care  had  not 
been  taken.  Contributory  negligence  and  assumption  of  risk  were 
formidable  defenses  to  these  claims. 

Many  injuries  were  caused  by  the  carelessness  of  fellow  employees. 
For  example,  a  worker  in  a  railway  yard  trying  to  couple  a  car  to  a  train 
might  be  injured  because  a  foreman  carelessly  gave  a  signal  to  the 
engineer  to  start  the  train,  or  a  worker  cleaning  a  machine  in  a 
factory  might  be  injured  because  another  worker  carelessly  put  it 
in  motion.  The  fellow  workers  would  be  liable,  but  would  probably 
not  have  enough  money  to  pay  compensation. 


Employers  were  generally  liable  for  the  negligence  of  their 
workers,  but  were  not  liable  for  negligence  that  caused  injury  to 
fellow  workers.  This  rule,  the  ’’fellow  servant  rule”  needs  extensive 
discussion,  because  it  was  the  only  one  of  the  defences  that  was 
distinctive  to  the  employment  context  and  because  it  was  the  major 
single  doctrinal  obstacle  to  recovery. 

The  first  case,  Priestly  v.  Fowler,  is  one  of  the  most  notorious 
and  debated  decisions  in  the  common  law.  It  is  generally  regarded  as 
having  introduced  the  ’’fellow  servant  rule.”  To  understand  its 
significance,  consider  the  plight  of  an  injured  worker  in  the  mid¬ 
nineteenth  century.  A  tort  claim  was  the  only  prospect  for  compen¬ 
sation,  and  such  a  claim  could  be  one  of  only  two  kinds:  a  claim  in 
contract  against  the  employer  (for  example,  for  breach  of  obligation 
about  working  conditions)  or  a  claim  in  tort.  Tort  was  the  more 
likely  possibility,  but  it  required  fault.  The  person  who  was  at 
fault  -  if  anyone  was  -  was  likely  to  be  a  fellow  employee,  but 
the  fellow  employee  probably  had  no  money.  What  about  a  claim  that 
the  employer  was  responsible  for  the  employee's  fault?  The  "fellow 
servant  rule"  barred  this  possibility.  Note,  in  reading  Priestly  v. 
Fowler,  that  "case”  denotes  "contract"  to  twentieth-century  lawyers: 
the  claim  was  based  on  allegations  about  implied  terms  in  the  contract 
of  employment.  It  is  also  useful  to  know  that  the  law  about  vicarious 
liability  (which  imposes  liability  on  an  employer  for  torts  committed 
by  an  employee)  was  firmly  settled  at  this  time. 


PRIESTLY  v.  FOWLER  (1837).  150  E.R.  1030  (Exchequer) 


C;isc.  Tho  declaration  stated  that  the  plaintiff  was  a  servant  of  the  defendant  in 
Ins  trade  of  a  butcher;  that  tho  defendant  had  desired  and  directed  the  plaintiff,  so 

being  his  servant,  to  go  with  and  take  certain  goods  of  the  defendant’s,  in  a  certain 
van  of  the  defendant  then  used  by  him,  and  conducted  by  another  of  his  servants,  in 
carrying  goods  for  hire  u|h»ii  a  certain  journey  ;  that  the  plaintiff,  in  pursuance  of  such 
desire  and  direction,  accordingly  [2]  commenced  and  was  proceeding  and  being  carried 
and  conveyed  by  the  said  van,  with  the  said  goods ;  and  it  became  the  duty  of  the 
defendant,  on  that  occasion,  to  use  duo  and  proper  care  that  the  said  van  should  be 
in  a  proper  state  of  repair,  that  it  should  not  be  overloaded,  and  that  the  plaintiff 
should  bo  safely  and  securely  carried  thereby  :  nevertheless,  the  defendant  did  not  uso 
proper  care  that  the  van  should  bo  in  a  sufficient  stato  of  repair,  or  that  it  should  not 
be  overloaded,  or  that  the  plaintill  should  be  safely  and  securely  carried  thereby,  in 
consequence  of  ^hc  neglect  of  all  and  each  of  which  duties  the  van  gave  way  and  broke 
down,  and  the  plaintiff  was  thrown  with  violence  to  the  ground,  and  his  thigh  was 
thereby  fractured,  Ac.  l’lca,  not  guilty. 

At  tho  trial  before  Parke,  J.,  at  the  Lincolnshire  Summer  Assizes,  1836,  the 
plaintiff,  having  given  evidence  to  shew  that  the  injury  arose  from  the  overloading  of 
the  van,  and  that  it  was  so  loaded  with  tho  defendant’s  knowledge,  had  a  verdict  iv 
1U01.  in  the  following  Michaelmas  Term,  Adams,  Serjt.,  obtained  a  rule  to  slv 
cause  why  tho  judgment  should  not  bo  arrested,  on  the  ground  that  the  defend, 
was  not  liable  in  law,  undor  tho  circumstiuices  stilted  in  the  declaration. 


Part  (b)  Workers*  Compensation  in  a  Modem  Context 


1 .  Introduction 

Before  moving  on  to  a  consideration  of  some  selected  aspects  of 
modern  workers'  compensation  law  and  practice,  it  might  be  well  to 
state  briefly  why  this  subject  was  chosen  for  inclusion  in  a  set  of 

teaching  materials  for  a  course  on  Public  Law  offered  in  the  first  year 
of  a  law  school  curriculum. 

In  part  it  is  offered  to  redress  an  imbalance  in  the  traditional 
first  year  curriculum  with  its  emphasis  on  the  common  law,  courts  and  individual 
appeal  cases.  It  was  felt  that  it  would  be  valuable  to  expose  students  at 
the  start  of  their  legal  studies  to  some  aspects  of  the  modern  administrative 
process  and  mass  adjudication. 

It  was  decided  to  do  so  by  way  of  a  study  of  the  historical  origins  of 
workers'  compensation  and  more  recent  administrative  developments  since  a 
general,  and  necessarily  superficial,  description  of  the  entire  administrative 
process  would  not  be  particularly  meaningful  in  a  law  school  context. 

Workers'  compensation  was  chosen  over  a  number  of  other  possible  areas  of 
concentration  for  the  following  reasons: 

(i)  It  illustrates  a  wide  range  of  current  major  administrative  process 
questions  including  the  design  of  fair  mass  adjudication  procedures,  the  role 
of  administrative  tribunals  with  respect  to  policy  making,  the  relationship 
which  should  exist  between  the  various  actors  (the  legislature,  legislative 
committees,  cabinet,  ministers,  ombudsman,  courts,  boards  etc.)  and  the  role 
of  lawyers  and  lawyers'  values  outside  of  a  traditional  legal  context. 

(ii)  It  ties  in  well  with  other  courses  in  first  year.  This  is 
particularly  true  of  Torts  where  special  emphasis  will  be  placed  on  the 
origins  of  negligence  and  on  compensation  schemes  in  general. 

(iii)  It  will  be  of  particular  value  to  students  active  in  the  legal  aid 
clinic  which  has  had  a  long-standing  involvement  in  workmen's  compensation 
representation. 

(iv)  It  will  serve  as  a  useful  basis  for  second  and  third  year  courses 
such  as  Selected  Problems  in  the  Law  of  Torts  and  Social  Security  Law. 

(v)  It  is  a  very  lively  area  of  political  concern  and  thus  one  in 
which  students  should  have  a  degree  of  background  knowledge  and  interest. 

(vi)  It  is  an  area  in  which  there  continues  to  be  significant  procedural 
reform  developments  and  in  which  it  is  therefore  possible  to  involve  students 
in  the  on-going  processes  of  law  reform. 


(vn)  It  was  the  subject  of  a  particularly  incisive  study  by 
Professor  Terence  G.  Ison  of  the  Faculty  of  Law  at  Queen’s  University 
for  the  Commission  on  Freedom  of  Information  and  Individual  Privacy, 
Jllj'.ormat^on  Access  and  the  Workmen’s  Compensation  Board.  Research 
Publication  4,  January,  1979,  and  by  Professor  Paul  C.  Weiler  of  the 
Harvard  Law  School  in  his  Reshaping  Workers’  Compensation  for  Ontario, 
a  report  submitted  to  Robert  G.  Elgie,  Minister  of  Labour,  November, 
1980°  Ia  response  to  the  Weiler  Report  Mr.  Elgie  has  prepared  a  White 
Bapgr  jhe  Workers’  Compensation  Act  setting  out  the  recommendations 
of  the  government  with  respect  to  changes  in  the  Act.  The  White  Paper 
includes  a  draft  Act  incorporating  the  proposals. 


As  may  be  seen  in  the  following  article,  as  of  late  1983,  reform 
of  the  workers’  compensation  system  remains  a  very  lively  political  issue. 

Globe  §  Mail,  December  14,  1983 

\ 

Three  parties  at  odds 

i  -i 

over  reform  of  WCB 

By  ROSEMARY  SPEIRS 


Four  years  after  the  Govemmen' 
announced  its  intention  of  reform¬ 
ing  workers’  compensation  in  On¬ 
tario,  a  Legislature  _  committee 
given  the  task  of  resolving  the  issue 
has  split  three  ways  in  recommend¬ 
ing  sweeping,  but  often  conflicting, 
changes  to  give  injured  workers  a 
fairer  deal. 

The  report  of  the  Standing 
Committee  on  Resources  Develop¬ 
ment,  obtained  by  The  Globe  and 
Mail,  is  made  up  of  a  72-page  ma¬ 
jority  report  by  seven  Conservative 
MPPs,  a  21-page  dissent  by  three 
Liberal  MPPs,  and  42  pages  of 
nearly  total  disagreement  from  two 
NDP  members. 

About  the  only  measure  all  three 
parties  agree  on  is  elimination  of 
the  infamous  “meat  chart"  by 
which  the  Workers’  Compensation 
Board  assesses  pensions  based  oh 
percentage  points  for  actual  physi¬ 
cal  loss.  The  chart  has  been  de¬ 
nounced  from  all  sides,  including 
the  provincial  ombudsman,  who 
pointed  out  it  would  have  given  only 
a  percentage  pension  to  the  late 
pianist  Glenn  Gould  if  he  had  lost  a 
hand. 

All  three  parts  of  the  report 
agree  that  future  workers’  compen¬ 
sation  benefits  must  be  more  close¬ 
ly  based  on  earnings  loss  rather 
than  body  loss.  But  at  that  point  the 


MPPs  diverge  sharply  in  their 
views,  which  are  intended  as  advice 
to  Labor  Minister  Russell  Ramsay 
when  he  finally  brings  legislation 
before  the  House. 

Whatever  specifics  he  adopts, 
Mr.  Ramsay  will  be  moving  in  the 
direction  of  recommendations  out¬ 
lined  by  the  MPPs  which  include  a 
much  higher  ceiling,  or  no  ceiling, 
on  the  size  of  benefits,  now  capped 
at  $25,500  a  year;  the  right  of  an 
injured. worker  to  reinstatement  in 
his  job,  or  other  work  considered 
suitable;  penalties  for  employers 
who  won’t  rehire  workers  injured  in 
their  workplaces;  and  tying  the 
assessments  on  employers  more 
closely  to  their  accident  records. 

“Under  the  new  compensation 
system,  the  employer  will  be  under 
strong  financial  pressure  to  reduce 
the  incidence  of  work-place  inju¬ 
ries,”  says  the  introduction  written 
to  all  three  reports. 

The  majority  report,  prepared  by 
the  Conservative  MPPs,  scales 
down  recommendations  made  by 
labor  expert  Paul  Weiler,  appointed 
by  the  Government  four  years  ago 
to  reshape  workers’  compensation 
in  Ontario.  The  Government  had 
presented  draft  legislation  but  with¬ 
drew  it  for  study  by  the  committee 
after  fierce  criticism  from  injured 


workers’  groups  and  an  outcry  by 
management  about  costs.  The 
committe  held  hearings  in  Septem¬ 
ber,  1982,  and  again  last  summer. 

The  division  in  opinion  between 
Conservative  and  NDP  committee 
members  lays  out  the  battle  lines 
for  the  future.  Throughout  the 
majority  report,  the  Conservatives 
say  they  tempered  their  generosity 
because  of  worries  about  the  effect 
on  business  during  an  economic 
downturn.  The  NDP  reply  that  busi¬ 
ness  can  cut  the  costs  by  improving 
safety  in  the  workplace,  and  point 
out  that  the  assessments  on  employ¬ 
ers,  which  pay  for  workers’  com¬ 
pensation,  have  increased  only 
marginally  in  the  past  decade. 

The  recommendations  o*  the 
committee  majority,  and  some  of 
the  more  important  dissents,  are: 

•  The  ceiling  on  what  an  injured 
worker  may  receive  would  be  in¬ 
creased  over  five  years  from  the 
present  $25,500  to  more  than  $40,- 
000.  The  change  is  aimed  to  give 
more  to  workers  who  now  suffer  a 
sharp  decline  in  income  after  inju¬ 
ries.  The  present  formula,  which  is 
128  per  cent  of  the  average  industri¬ 
al  wage,,  would  rise  to  200  per  cent 
of  the  average  industrial  wage.  The 
NDP  dissent  calls  for  no  ceiling, 
and  the  Liberals  would  remove  the 
cap,  but  would  phase  in  removal. 


5 .  Proposed  Reforms  of  the  Level  and  Basis  for  Compensation 


Paul  Weiler  has  recommended  a  number  of  important  changes  both  in  the 
level  of  compensation  which  should  be  paid  to  injured  workmen  and  the  basis 
on  which  such  compensation  should  fcepaid. 

From  an  administrative  process  point  of  view  the  most  interesting  of 
his  proposals  concerns  permanent  partial  disability  and  that  part  of  his 
report  dealing  with  this  highly  contentious  area  of  the  Board’s  work  is 
set  out  below. 

When  reading  this  material  consider  the  following: 

(a)  The  manner  in  which  the  administration  of  permanent  partial 
disability  compensation  has  moved  from  a  clinical  objective 
approacli  to  a  more  subjective  income  related  approach.  What 
are  the  strengths  and  weaknesses  of  each  approach? 

(b)  One  of  the  great  issues  in  modem  administrative  law  is  the 
need  to  strike  a  balance  between  rules  and  discretion.  How 
does  Weiler  propose  to  strike  this  balance? 

(c)  Can  a  system  of  lump  sum  payments  be  reconciled  with  the 
avowed  objective  of  workers'  compensation? 

(d)  Is  it  administratively  possible  to  "...  disregard  the 
traditional  notion  of  average  justice  based  on  some 
presumed  relationship  between  the  degree  of  physical 
injury  and  the  percentage  of  wages  lost"? 

(e)  It  has  been  estimated  that  as  much  as  50%  of  the  cost  of 
the  tort  system  goes  on  its  administration  while  only  9%  of 
assessment  dollars  goes  on  administration.  What  will  be  the 
cost  of  subjective  individualization  (a  prominent  characteristic 
of  the  tort  system)  as  proposed  by  Weiler?  Isn't  somewhat 
unsophisticated  "average  justice"  inevitable  in  any  administrative 
scheme? 

(f)  What  problems  will  arise  for  the  Board  with  respect  to  "deemed" 

income?  What  of  the  administrative  implications  of  a  right  of 
recall?  And  bumping  rights  for  injured  workmen?  Do  you  agree 
that:  "The  complexities  of  this  [Weiler' s]  analysis  and  proposals 

befit  a  subject  as  important  and  as  tangled  as  this  one"? 

(g)  Will  Weiler' s  proposals  reduce  or  increase  complaints  about 
the  "unfairness"  of  individual  permanent  partial  disability 
awards? 


Section  2:  The  Problem  of  Enforcement:  Occupational  Health  and 
Safety  '  '  - - - — — ~ — — - 


1 .  Introduction 
NOTE: 


A  recurring  problem  for  legislators  and  regulators,  once  they 
have  decided  to  prescribe  a  particular  standard  of  conduct  or  activity, 
is  how  best  to  ensure  compliance  with  the  standard.  To  prescribe  a 
standard  which  is  unenforced  or  unenforceable  may  be  futile,  or 
wasteful,  or  both. 

The  prior  question,  of  course,  is  whether  to  prescribe  a 
standard  at  all;  that  is,  whether  to  engage  in  some  form  of  public 
ordering,  or  to  leave  the  matter  ot  private  ordering,  allowing 
individual  or  collective  bargaining  in  the  marketplace  to  produce 
whatever  standards  are  thought  mutually  advantageous.  If  the  decision 
is  made  that  public  ordering  is  more  appropriate,  a  variety  of  legal 
techniques  exist  to  enforce  compliance,  including  criminal  or  quasi¬ 
criminal  penalties  for  violation,  private  rights  of  action  by  affected 
individuals,  monitoring  by  government  inspectorates,  and  orders  by 
regulators  to  comply  or  to  cease  and  desist  non-confirming  activity. 

This  section  considers  the  problem  of  enforcement  in  the  context 
of  ensuring  occupational  health  and  safety.  Over  the  years,  a  number 
of  different  regulatory  techniques  have  been  adopted  in  an  attempt  to 
protect  workers  against  health  and  safety  hazards.  Faith  in  private 
ordering  and  the  market  has  largely  given  way  to  increasingly  complex 
regulations  established  by  government,  though  often  with  input  from 
industry  or  labour,  in  order  to  prevent  hazardous  conditions.  For 
many  years,  these  regulations  were  enforced  by  government -appointed 
inspectors,  aided  by  the  threat  of  penal  sanctions.  There  was  also 
some  reliance  on  the  deterrent  effect  of  employers'  obligation  to  pay 
compensation  for  work-related  injuries  and  illnesses  under  workers' 
compensation  legislation.  More  recently,  the  trend  has  been  to 
legislative  imposition  of  joint  worker-employer  responsibility  for  health 
and  safety.  Workers  are  granted  a  right  to  refuse  unsafe  work,  and 
health  and  safety  committees  are  required  to  be  established,  with 
equal  representation  from  workers  and  employer,  to  inspect  workplaces 
and  develop  safety  programs. 

The  material  which  follows  is  designed  to  provide  an  introduction 
to  the  range  of  available  enforcement  techniques,  and  to  suggest  their 
potential  and  their  limitations.  It  begins  with  a  partial  catalogue 
of  legal  techniques  in  an  article  by  Professor  Summers,  and  with  a 
description  of  the  nature  of  the  problem  of  occupational  health  and 
safety.  It  then  proceeds  to  consider  the  suitability  of  several 
different  enforcement  options  in  the  context  of  health  and  safety, 
and  to  examine  the  legislative  changes  which  have  taken  place  in 
Ontario.  Though  the  focus  is  on  enforcement,  it  will  be  apparent  that 


it  is  very  difficult  to  separate  the  question  of  what  are  the 
appropriate  standards  from  the  question  of  what  are  the  optimum 
methods  to  enforce  them. 


Summers,  The  Technique  Element  in  Law  (1971),  59  Calif.  L.  Rev 
733  (footnotes  omitted)  ~ 


In  giving  accounts  of  the  nature  of  law,  legal  philosophers  have, 
in  the  fashion  of  scientists,1  broken  law  down  into  elements,  such  as 
legal  authority,  legal  rules,  moral  aspects  of  law,  and  law’s  coercive 
features.  In  the  vast  literature  of  legal  philosophy,  all  these  elements 
have  been  subjected  to  intensive  and  illuminating  analysis.  But  the 
“technique  element  in  law”2  remains  neglected  to  this  day.  How  does 
law  do  what  it  docs?  Docs  the  law’s  methodology  consist  merely  of 
criminal  and  civil  techniques?  Professor  Hans  Kclscn  is  one  of  the 
few  legal  philosophers  interested  in  these  questions,  and  his  essay,  The 
Law  As  a  Specific  Social  Technique ,a  is  a  classic  on  the  subject. 
That  essay,  which  1  first  read  several  years  ago,  initially  inspired  me  to 
think  about  these  questions.  It  is  especially  fitting,  then,  that  the 
thoughts  I  offer  as  a  kind  of  progress  report  should  appear  in  a  special 
issue  of  the  California  Law  Review  honoring  Professor  Kclscn. 

To  characterize  the  technique  element  in  law  faithfully  and  fully 
would  be  to  write  at  least  one  book  and  perhaps  several.  My  aim 
here  must  be  far  less  ambitious.  I  hope  merely  to  sketch  a  general 
theory  of  law’s  basic  techniques  and  then  indicate  how  this  theory 
might  be  of  value.  This  effort  is  intended  only  to  be  suggestive  and 
not  at  all  definitive.4  Along  the  way,  and  often  by  footnote,  I  will 
describe  how  the  theory  I  offer  draws  upon  and  differs  from  the  gen¬ 
eral  views  Professor  Kelsen  pul  forth  in  his  classic  essay.0 


I 

Social  Techniques  Distinguished  from  Social  Functions 

Preliminarily,  it  is  necessary  to  distinguish  social  techniques  for 
the  discharge  of  social  functions  from  those  functions  themselves. 
Different  social  functions  arc  discharged  in  different  societies  in  li¬ 
ferent  degrees  and  by  different  techniques.  There  is  no  accepted 
framework  for  characterizing  and  differentiating  possible  social  func¬ 
tions.  For  present  purposes,  the  following  is  a  useful,  though  in- 
exhaustive  listing: 


Section  Three:  Economic  Regulation:  In  Search  of  an  Airlines  Policy 


1.  Introduction 


The  object  of  this  section  of  the  course  is  to  provide  an  intro¬ 
duction  to  the  role  of  law  and  lawyers  in  the  economic  regulation  of 
the  modern  state.  It  has  been  decided  that  this  could  be  done  best 
by  way  of  a  case  study  rather  than  by  way  of  a  general  and,  necessarily, 
theoretical  and  superficial  description  of  all  of  economic  regulation. 

While  the  area  chosen  for  study  -  airline  regulation  -  is  going 
through  a  particularly  unsettled  period  at  the  moment,  it  should  not 
be  thought  that  other  areas  of  economic  regulation  are  any  less 
chaotic.  Lawyers  on  this  dynamic  front  can  never  be  content  with 
a  mechanical  application  of  settled  rules  -  if  they  really  can  in 
any  area  of  law  today.  Here  there  are  no  binding  precedents,  no  clear 
hierarchies  of  authorities  and  no  black  letter  rules.  As  Cardozo 
cautioned,  "Nothing  is  stable.  Nothing  absolute.  All  is  fluid  and 
changeable.  There  is  an  endless  'becoming’." 

For  the  timorous  and  unadventurous  this  fluidity  will  seem  daunting, 
for  the  courageous  and  the  intrepid  it  offers  a  unique  challenge  with 
opportunities  for  the  lawyer  to  mould  and  shape  law  and  policy  to  serve 
contemporary  values  rather  than  meekly  applying  the  deadhand  of  ancient 
precedent. 


Janisch,  "Policy  Making  in  Regulation:  Towards  a  New  Definition  of 
the  Status  of  Independent  Regulatory  Agencies  in  Canada"  17  Osgoode 
Hall  L.J.  46  at  49-50  (1979) 

SOME  WORKING  DEFINITIONS 

While  it  is  not  proposed  to  wander  into  any  unproductive  semantic 
thickets,  it  is  essential  to  get  an  early  grasp,  at  a  pragmatic  level  at  least,  of 
the  most  prominent  features  of  the  area  under  investigation.  The  major  focus 
of  this  article  will  be  on  what  is  known  as  “economic  regulation.”  This  in¬ 
volves  the  role  of  government  in  the  setting  of  prices,  the  controlling  of  entry 
into  particular  sectors  of  economic  activity  and  the  establishment  of  standards 
of  service.  The  main  actors  will  be  the  so-called  “independent  regulatory  - 
agencies,”  such  as  the  Canadian  Radio-television  and  Telecommunications 
Commission  (CRTC),  the  Canadian  Transport  Commission  (CTC)  and  the 
National  Energy  Board  (NEB),  which  are  charged  with  varying  degrees  of 
authority  to  supervise  and  regulate  the  industries  that  come  within  their 
jurisdiction.  The  uniqueness  of  these  agencies  lies  in  the  fact  that  they  do 
not  fall  within  established  departmental  hierarchies  and  are  run  by  com¬ 
missioners  who  have  tenured  appointments — hence  the  appellation  “indepen¬ 
dent.”  Two  main  reasons  are  normally  advanced  to  justify  this  independence. 


Section  Four  Environmental  Assessment,  Public  Participation 

and  Complex  Technology 


Part  One  Introduction 


The  purposes  of  this  section  are  Cl)  to  introduce  one  important 
administrative  function,  environmental  assessment,  (2)  to  continue 
the  study  of  the  uses  and  limits  of  courts,  contrasted  to  legislatures 
and  agencies,  and  C3)  to  introduce  two  current  problems  of  the 
administrative  process,  public  participation  and  complex  technology. 

It  is  composed  of  three  parts,  Cl)  an. introduction  to  environmental 
assessment  and  a  descrintion  of  the  examnle  to  be  considered,  (2)  the 
problem  of  who  should  decide,  and  (3)  the  procedures  for  hearings, 
especially  for  public  participation  and  for  making  decisions  about 
complex  technology. 


I 


The  Environmental  Assessment  Act  was  enacted  in  1975,  its  general 
purpose  and  structure  is  relatively  simple,  although  the  details  are 
complex.  For  any  project  that  is  covered  by  the  Act,  the  proponent 
must  submit  an  environmental  assessment  to  the  Minister  of  the 
Environment.  This  assessment  must  contain  descriptions  of  the  undertaking 
and  its  purpose  and  rationale,  the  alternative  methods  of  carrying  out 
the  undertaking  and  alternatives  to  the  undertaking,  and  the  effects 
on  the  environment  of  the  undertaking  and  the  alternatives.  The  Ministry 
must  review  this  assessment,  to  determine  whether  it  is  adequate  to 
enable  the  decision  whether  to  approve  or  not  to  be  made,  and  the 
Minister  must  decide  whether  to  accept  the  assessment.  If  the  assessment 
is  accepted,  the  Board  must  hold  a  hearing  about  the  undertaking  if 
either  the  Minister  or  any  member  of  the  public  requests,  although  the 
Minister  has  a  limited  power  to  deny  a  request  by  a  member  of  the  public. 
After  a  hearing,  the  Board  must  decide  whether  to  approve  (and  impose 
conditions)  or  reject  the  undertaking,  and  the  cabinet  may  modify  or 
reverse  the  Board's  decision. 


EMOND  ENVIRONMENTAL  ASSESSMENT  LAW  IN  CANADA 


The  general  scheme  of  the  Act  is  straightforward  and  is 
depicted  in  the  accompanying  flow  chart.4  First,  one  must 
determine  whether  or  not  the  Act  applies  to  the  proposed 
undertaking.  Subject  to  an  exemption  order  under  section  30  or  an 
exempting  regulation  under  section  41,  all  public  activities  (s.3(a)) 
and  all  designated  (by  regulation)  commercial  or  business  activities 
(s.3(b))  must  comply  with  the  assessment  provisions  of  the  Act. 
Thus,  while  public  undertakings  are  included  under  the  Act  unless 
exempted,  private  undertakings  are  exempt  until  designated. 


CHAPTER  6 


THE  LIABILITY  OF  GOVERNMENT  -  AND  ITS  OFFICERS 


Section  1  Introduction 

DICEY  THE  LAW  OF  THE  CONSTITUTION  (9  ed.  1950) 


We  mean  in  the  second  place,  when  we  speak  of  the  “rule  of  law"  as  a 
characteristic  of  our  country,  not  only  that  with  us  no  man  is  above  the  law,  but  (what 
is  a  different  thing)  that  here  every  man,  whatever  be  his  rank  or  condition,  is  subject 
to  the  ordinary  law  of  the  realm  and  amenable  to  the  jurisdiction  of  the  ordinary 
tribunals. 

In  England  the  idea  of  legal  equality,  or  of  the  universal  subjection  of  all  classes  to 
one  law  administered  by  the  ordinary  courts,  has  been  pushed  to  its  utmost  limit. 
With  us  every  official,  from  the  Prime  Minister  down  to  a  constable  or  a  collector  of 
taxes,  is  under  the  same  responsiblity  for  every  act  done  without  legal  justification  as 
any  other  citizen.  The  Reports  abound  with  cases  in  which  officials  have  been 
brought  before  the  courts,  and  made,  in  their  personal  capacity,  liable  to 
punishment,  or  to  the  payment  of  damages,  for  acts  done  in  their  official  character 
but  in  excess  of  their  lawful  authority.  A  colonial  governor,  a  secretary  of  state,  a 
military  officer,  and  all  subordinates,  though  carrying  out  the  commands  of  their 
official  superiors,  are  as  responsible  for  any  act  which  the  law  does  not  authorise  as  is 
any  private  and  unofficial  person.  Officials,  such  for  example  as  soldiers  or 
clergyman  of  the  Established  Church,  are,  it  is  true,  in  England  as  elsewhere,  subject 
to  laws  which  do  not  affect  the  rest  of  the  nation,  and  are  in  some  instances  amenable 
to  tribunals  which  have  no  jurisdiction  over  their  fellow-countrymen;  officials,  that 
is  to  say,  are  to  a  certain  extent  governed  under  what  may  be  termed  official  law.  But 
this  fact  is  in  no  way  inconsistent  with  the  principle  that  all  men  are  in  England 
subject  to  the  law  of  the  realm;  for  though  a  soldier  or  a  clergyman  incurs  from  his 

position  legal  liabilities  from  which  other  men  are  exempt,  he  does  not  (speaking 
generally)  escape  thereby  from  the  duties  of  an  ordinary  citizen. 


Section  2  Negligence  and  Ultra  Vires 


DORSET  YACHT  CO.  LTD.  v.  HOME  OFFICE 
[1970]  AC  1006  (Eng.  HL) 

[Seven  borstal  trainees  escaped  from  the  custody  of  three  borstal  officers  while 
on  an  outside  working  party  on  an  island  in  a  harbour.  During  their  escape,  they 
stole  a  yacht  that  collided  with  and  damaged  the  plaintiff’s  yacht.  The  case  went  to 
the  House  of  Lords  on  the  preliminary  issue  of  whether  the  Home  Office  or  the 
officers  owed  a  duty  of  care  potentially  giving  rise  to  liability  in  damages  on  the 
part  of  the  Home  Office,  either  directly  or  vicariously.] 

LORD  REID;  The  facts  which  I  think  we  must  assume  are  that  this  party  of  trainees 
were  in  the  lawful  custody  of  the  governor  of  the  Portland  Borstal  institution  and 
were  sent  by  him  to  Brownsea  Island  on  a  training  exercise  in  the  custody  and 
under  the  control  of  the  three  officers  with  instructions  to  keep  them  in  custody 
and  under  control.  But  in  breach  of  their  instructions  these  officers  simply  went 


